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Directors, Oficers, and Corporate Liability insurance policy (the
“Policy”) for securities and sharehol der derivative clains and
(2) to advance USL defense costs for such clains under the Policy.
Because we find the pollution exclusion is unanbi guous and clearly
barred both coverage of and defense costs for the clains, we AFFI RM
the decision of the district court.
BACKGROUND

Thi s appeal concerns a dispute over insurance coverage under
the Policy entered into by the insurer National Union and the
i nsured USL. USL is a provider of integrated liquid waste
managenent services, including collection, processing, recovery,
and di sposal . In February 1999 USL negotiated and purchased the
Policy fromNational Union. The Policy included a “Securities Plus
I1” endorsenent to cover securities clains, including those “based
upon or attributable to, in part or in whole, the purchase or sale,
or offer or solicitation of an offer to purchase or sell, any
securities of [USL]” and class or derivative clains “alleging any
Wongful Act of an Insured.” The Policy also included severa
exclusions, including the pollution exclusion at issue, which
deni ed coverage for any loss in connection with a claim

(1) alleging, arising out of, based upon, attributable
to, or in any way involving, directly or indirectly:

(1) the actual, alleged or t hr eat ened
di scharge, dispersal, rel ease or escape
of pollutants; or

(2) any direction or request to test for,
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monitor, clean up, renove, contain,
treat, detoxify or neutralize pollutants,

including but not limted to a Claimalleging
damage to the Conpany or its securities

hol der s.
Pollutants include (but are not limted to)
any solid, liquid, gaseous or thermal irritant

or contam nant, including snoke, vapor, soot,
funmes, acids, alkalis, chemcals and waste.

Waste includes (but is not Ilimted to)
materials to be recycled, reconditioned or
recl ai med.

The pollution exclusion applied to any “Loss in connection with a
Claim” The Policy clearly stated that “[t]he term‘daim shal
include a Securities Caim” The Policy also provided for the
advancenent of defense costs, according to the terns of the Policy,
prior to the final disposition of any claim But the Policy
specifically provided that “the Insurer does not . . . assune any
duty to defend.”

The two underlying, pending federal |awsuits filed agai nst USL
include a consolidated securities class action brought by the
sharehol ders of USL and a sharehol der derivative suit filed on
behal f of USL against certain directors and officers of USL. The
plaintiff class in the securities action consists of sharehol ders
who all ege that they either purchased USL commobn stock between May
1998 and August 1999 or acquired USL conmmon stock in a March 1999
secondary public offering at artificially inflated prices and in
reliance on materially fal se and m sl eadi ng statenents presented in

press rel eases issued by USL and docunents USL filed with the SEC
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between May 1998 and August 1999. The derivative suit accuses
USL’s directors and officers of intentional and negligent breach of
their fiduciary duties in <causing USL to violate federal
envi ronnental and securities laws, to falsify conpliance with state
and federal law, and to inflate earnings by know ngly engaging in
illegal toxic waste disposal.

As part of an expansion plan announced in 1997, USL acquired
numer ous snal | er waste managenent busi nesses bet ween Novenber 1996
and Cct ober 1999. The sharehol ders contend that USL’s rapid growth
canpaign took place wthout regard to or disclosure of these
conpani es’ inproper waste disposal practices. Both conpl aints
filed by the shareholders present a simlar factual account of
USL’s illegal activities. Allegations regarding USL’s polluting
activities initially stemmed from an FBlI investigation into one
specific conmpany USL acquired — Gty Environnmental, Inc. (“Cty
Environnmental ). This investigation was based on i nfornmati on about
Cty Environnental’s USL-owned Detroit, Mchigan, plant. A
confidential source alleged that USL was know ngly discharging
liquid hazardous waste into Detroit’s sewer systemand illegally
transporting and disposing of hazardous waste. After five
W t nesses cooperated with the governnent and agents searched the
Detroit plant, EPA authorities shut down part of the plant.

These events signaled the start of a cleanup process at the
Detroit plant, a crimnal investigation of USL, and a revel ati on of
illegal practices that USL had actively concealed frominvestors

4



Case: 03-20542  Document: 0051393811 Page:5 Date Filed: 02/17/2004

and the public. In August 1999 trading of USL's stock was
suspended for six days. Analysts downgraded USL’'s stock rating,
and the stock value dramatically fell $10.75 per share. In a
January 31, 2000, press release, USL announced its 1999 earnings
woul d be substantially reduced due to the cl osing and cl eanup costs
at the Detroit plant.?

After the underlying suits were filed, USL nade denmand on
Nat i onal Union to defend, contending the clains raised in the suits
were covered by the Policy. National Union denied that the clains
were covered, citing the Policy’'s pollution exclusion, and filed
suit based on diversity jurisdiction in district court, seeking a
declaratory judgnent that it is not obligated to defend or
indemify USL in the two underlying federal suits filed agai nst USL
and its directors and officers — the consolidated securities class
action and the sharehol der derivative action. USL counterclained
for declaratory judgnent and breach of contract. The district
court granted summary judgnent in favor of National Union, and USL
now appeal s.

DI SCUSSI ON
W reviewa district court’s summary judgnent rulings de novo,

and apply the sane standard as the district court. Travelers Cas.

! The consol i dated securities conplaint also alleged that USL and
its directors and officers knew about and did not disclose that
simlar illegal practices regarding dunping of solid and |iquid
wastes were know ngly taking place at several other USL-owned
facilities.
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& Sur. Co. of Am v. Baptist Health Sys., 313 F.3d 295, 297 (5th
Cr. 2002) (citing Potonmac Ins. Co. v. Jayhawk Med. Acceptance
Corp., 198 F.3d 548, 550 (5th Cir. 2000)). Under Fed. R Cv. P.
56(c), district courts properly grant sunmary judgnent if, view ng
the facts in the Iight nost favorable to the nonnovant, the novant
shows there is no genuine issue of material fact such that the
movant is entitled to judgnent as a matter of law. |d.; see also
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 251-52 (1986). The
district court’s interpretation of an insurance contract is a
question of |law al so subject to de novo review. Canutillo |Indep.
Sch. Dist. v. Nat’'l Union Fire Ins. Co., 99 F. 3d 695, 700 (5th CGr.
1996) (citations omtted).

Both parties agree that the Policy should be interpreted under
Texas | aw. In Texas, courts enploy general rules of contract
construction to insurance policies. Balandran v. Safeco Ins. Co.
of Am, 972 S.W2d 738, 740-41 (Tex. 1998). The terns of an
i nsurance policy are unanbi guous as a matter of lawif they can be
given definite or certain |legal neaning. Nat’l Union Fire Ins. Co.
v. CBl Indus., Inc., 907 S.W2d 517, 520 (Tex. 1995) (citing Coker
v. Coker, 650 S.W2d 391, 393 (Tex. 1983)). |If the court finds no
anbiguity, the court’s duty is to enforce the policy according to
its plain neaning. Puckett v. United States Fire Ins. Co., 678
S.W2d 936, 938 (Tex. 1984) (citation omtted). “The fact that the

parties disagree as to coverage does not create an anbiguity, nor

6
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may extrinsic evidence be admtted for the purpose of creating an
anbiguity.” Sharp v. State Farm Fire & Cas. Ins. Co., 115 F. 3d
1258, 1261 (5th Gr. 1997) (applying Texas law); see also CBI
I ndus., 907 S.W2d at 520. Courts nmay determ ne the | ack of a duty
to indemify under a policy where an exclusion clearly applies to
all clains in a pending, underlying suit. See Am States Ins. Co.
v. Bailey, 133 F. 3d 363, 368 (5th Cr. 1998) (applying Texas |aw).
“Aclaimneed only bear an incidental relationship to the descri bed
conduct for the exclusion to apply.” Scottsdale Ins. Co. v. Texas
Sec. Concepts & Investigation, 173 F.3d 941, 943 (5th Gr. 1999)
(applying Texas law) (citation omtted).

The Texas Suprene Court has found that “[i]f, however, the
| anguage of a policy or contract is subject to two or nore
reasonable interpretations, it is anbiguous.” CBl I ndus., 907
S.w2d at 520. Courts <can only consider the parties
interpretation of a contract if the court first determnes a
contract to be anmbiguous. Id. (citing Sun G| Co. (Delaware) v.
Madel ey, 626 S.W2d 726, 732 (Tex. 1981)). There are two types of
anbiguities: patent anbiguities are evident fromthe face of the
contract and latent anbiguities arise when the terns of the
contract are applied to the subject wth which the contract deals.
CBl Indus., 907 F.2d at 520. If the court finds an anbiguity in
the contract provisions, particularly in an exclusion clause, the

court should construe the policy strictly against the insurer.

7
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Bai |l ey, 133 F. 3d at 369; Bal andran, 972 S.W2d at 741 (noting that,
where an anbiguity is found, courts should adopt the insured s
interpretation as long as it is reasonable, even where the
insurer’s interpretation is a nore reasonable interpretation).

Her e, the district court adopted the magi strate’s
recomrendation, which interpreted the terns of the parties’
i nsurance policy under Texas |aw and concl uded National Union had
shown t hat t he unanbi guous pol | ution excl usion of the Policy barred
coverage for the underlying suits against USL and its directors and
of ficers.

VWhether the district court erred in finding National Union had no
duty to indemify USL under the Policy.

On appeal, USL argues that the Policy provides coverage for
the underlying securities and derivative clains, notwthstanding
the pollution exclusion. USL contends that the explicit grant of
coverage in the Securities Plus |l endorsenent for securities
clains would be rendered neaningless by reading the pollution
exclusion to apply.? USL also stresses that even if the Policy

does not provide outright for coverage of the underlying suits,

2 The district court discounted this argunent because even t hough
USL is in the business of waste disposal, the pollution exclusion
does not elimnate coverage for any securities claimthat does not

stem from the discharge of pollution, e.g., self-dealing,
enbezzl enent, or ultra vires acts. W agree and note that the
Securities Plus Il also functioned to permt both USL and Nati onal

Union to elect arbitration or judicial proceedings to settle
di sputes in connection with the Policy, as opposed to the nmain
policy, which required both parties to submt to AAA-binding
arbitration.
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there is an anbiguity about whether the Policy provides such
coverage that should be construed in favor of the insured USL’'s
reasonabl e interpretation of the Policy’s coverage.

USL next nmaintains that because many of the clains in the
securities and derivative suits are unrelated to pollution and
require proof of unrelated facts, National Union is obligated to
defend and indemmify. USL is correct that Texas recognizes a rule
where if a loss “is caused by a covered peril and an excl uded peril
that are independent causes of the loss, the insurer is liable.”
Guar. Nat’'l Ins. Co. v. N Rver Ins. Co., 909 F.2d 133, 137 (5th
Cr. 1990) (applying Texas |aw). USL thus contends that the
physi cal causes of the losses in the underlying suits — alleged
om ssions and m srepresentations, and inadequate due diligence -
are independent and unrelated to pollution, and therefore are
di stinct covered events.

USL also clains that the district court inaccurately stated
Texas | aw when it accepted the magi strate’s concl usion that, based
on Scottsdale, 173 F.3d at 943, the “arising out of” |anguage in
pol luti on exclusion required a broad, general, and conprehensive
interpretation of the exclusion. USL contends that such excl usions
should be read narrowy so as to favor coverage and that the Texas
Suprenme Court in King v. Dallas Fire Insurance Co., 85 S. W3d 185,
190-91 (Tex. 2002), has rejected the “but for” test to interpret

exclusions in insurance policies. USL argues even if the “but for”
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test can be applied, there nust be a causal connection found
between the injury and the events excluded by the policy: here the
alleged msrepresentations and omnmssions broke the chain of
causation between pollution and the underlying clains. Finally,
USL relies heavily on a Sixth Crcuit case, Ownens Corning V.
National Union Fire Insurance Co., No. 97-3367, 1998 W. 774109 (6th
Cr. Qct. 13, 1998) (unpublished), where the Sixth Crcuit found
t hat an asbestos exclusion did not bar coverage for the securities
cl ai ns agai nst the insured.

Nat i onal Union answers USL with one main contention — “All of
the clains made against USL in the underlying |awsuits have one
genesis: pollution.” In other words, the pollution exclusion is
unanbi guous and absolutely bars coverage of the securities and
derivative clains because they allege, arise out of, are based
upon, are attributable to, or involve, directly or indirectly, “the

actual, alleged, or threatened discharge, dispersal, release or

escape of pollutants.” National Union points out the pollution
exclusion applies to all clains, “including but not limted to a
Claimalleging damage to [USL] or its securities holders.” Because

the factual allegations in both underlying suits fall squarely
W thin the scope of the pollution exclusion, National Union asserts
it has no duty to indemify USL.

Nati onal Union contends that absolute pollution exclusions

simlar to the one in the Policy have been consistently decl ared

10
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cl ear and unanbi guous and thus are enforced by Texas courts. See
CBl Indus., 907 S.W2d at 521; E& Chipping Co. v. Hanover Ins.
Co., Inc., 962 S.W2d 272, 277 (Tex. App.-Beaunont 1998, no pet.
h.) (describing a simlar pollution exclusion as “clear and
susceptible of only one possible interpretation”). National Union
notes that no Texas case has specifically addressed the
applicability of the pollution exclusion to clains under a
directors, officers, and corporate liability policy but cites cases
from other district and circuit courts for the proposition that
coverage is properly denied when the wongful acts of the conpany
and its directors and officers are inextricably intertw ned, even
indirectly, with pollution as indicated in the plain |anguage of
t he excl usion. See High Voltage Eng’g Corp. v. Fed. Ins. Co.
981 F.2d 596, 602 (1st CGr. 1992); Enployers Ins. of Wusau v.
Dupl an Corp., 899 F. Supp. 1112, 1128 (S.D.N.Y. 1995).3

Nat i onal Union submts the | anguage of the poll ution excl usion
is broad, nmuch broader than USL chooses to admt by focusing only
on the phrase “arising out of” — “[I]t is not possible to credibly
deny that the factual allegations in the underlying |awsuits are

based upon, attributable to, and involve, both directly and

3 USL argues that both these cases concerned personal injury or
property damage, rather than the type of l|oss at issue here.
However, what USL does not point out is that in Duplan, the
district court noted that even if there was a breach of fiduciary
cl ai m made agai nst the insured, such claimalso wuld be barred by
the pollution exclusion. 899 F. Supp. at 1128.

11
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indirectly, the illegal polluting activities of [USL].” (Enphasis
added). National Union answers USL’'s argunent that if there are
both covered and excluded independent causes of the loss, the
insurer is |iable; that doctrine does not apply here because there
is no independent, intervening, covered cause of the |oss.
Polluting activities commtted by USL and its directors and
officers are precisely what was m srepresented and not disclosed to
USL’ s sharehol ders and are thus “inextricably intertwi ned” with the
conpany’s and its sharehol ders’ |osses. Therefore, the causes are
concurrent, which renders National Union not |iable. N. River
909 F. 2d at 137. National Union asserts that even if the pollution
excl usi on had only contai ned “arising out of” | anguage, the causal
nexus between USL’'s al |l eged m srepresentati ons about pollution and
pol l uti on under the exclusion is fulfilled.

To answer USL’s contention that the King case rejected the
“but for” test which the district court applied from Scottsdale,
National Union responds that King is inapposite here. Nat i ona
Union is correct. Kingis limted to the situation where a policy
contains an “occurrence” requirenent that nust be triggered before
an enpl oyer can be covered for an enployee’'s intentional actions.
85 S.W3d at 190-91 (distinguishing our Crcuit’s “but for” test in
t hese circunstances because “there would be no cause of action
agai nst the enployer but for the enployee’'s intentional acts and

therefore there is no ‘occurrence’ to invoke the policy”).

12
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| nstead, we found that whether an “occurrence” triggered coverage
was to be determned fromthe insured s standpoint. |d. at 188.
Nati onal Union correctly asserts the “but for” test is in all other
respects still good law, “the phrase ‘arise out of’ should be
interpreted as requiring a ‘but-for’ causal relationship.” Wffle
House, Inc. v. Travelers Indem Co., No. 2-01-298-CV, 2003 W
21666438, at *4 (Tex. App.-Fort Worth, July 17, 2003, wit denied)
(citing Utica Nat’l Ins. Co. v. Am Indem Co., 46 Tex. Sup. . J.
866, 2003 W. 21468776, at *4 (Tex. June 26, 2003)). The “but for”
test applies here to the broadly worded pol lution exclusion. That
is, National Union argues that the underlying clains would not
exist “but for” USL's excluded polluting activities. Finally,
Nat i onal Uni on discounts USL’s reliance on Omens Corning. |In that
case, the Sixth Grcuit conpletely discounted the pollution
exclusion in the policy because it was not “specific, clear, and
exact” as required by Chio law. Onens Corning, 1998 W. 774109, at
*6. Nati onal Union asserts Chio law is not analogous at all to
Texas law, Onhio | aw | ooks at whether the “chain of events [l eading
to the loss] was unbroken,” id. at *4, while Texas law only
consi ders whether there is an “incidental rel ati onship” between the
| oss and the excluded conduct. Scottsdale, 173 F.3d at 943.

W find the district court here correctly determ ned that the
ternms of the Policy's pollution exclusion were clear and neither

patently nor | atently anbi guous. Likew se, the court al so properly

13
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found that the | osses described in the factual allegations of the
securities and derivative suits bore nore than an incidental
relationship to the broad polluting conduct excluded in the Policy
and that “but for” such illegal activities those underlying clains
woul d not exist. Thus, the district court did not err in finding
Nati onal Union had no duty to indemify USL

VWhether the district court erred in finding National Union had no
duty to advance defense costs to USL under the Policy.

The Policy provided that National Union woul d advance def ense
costs to USL “pursuant to the terns herein” and “prior to the final
disposition of a CQaim” The Policy defined “Defense Costs” as
“reasonabl e and necessary fees, costs, and expenses . . . resulting
solely from the investigation, defense and appeal of a Caim

agai nst the I nsureds . If any exclusion were to apply, the
Policy provided that “[t]he Insurer shall not be |iable to nmake any
paynent for Loss in connection wth a Caim nmade against an
| nsured.” The definition of “Loss” included “Defense Costs.”
Thus, National Union was only obligated to advance defense costs to
USL for clains covered under the Policy.

USL’s again argues that the pollution exclusion does not
exclude coverage and so National Union is obligated under the
Policy to advance defense costs for the securities and derivative
suits. National Union replies that under the plain terns of the

pol I uti on exclusion and the Policy, it has no duty to advance any

def ense costs to USL.

14
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Because the district court was correct in its determ nation
that the Policy’'s clear pollution exclusion elimnated National
Union’s duty to indemify USL for |osses relating to the underlying
securities and sharehol der derivative suits, we find the court did
not err in denying USL defense costs under the Policy.

CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing and for the reasons set forth above,
we conclude that the district court did not err in granting summary
judgnent to National Union. Therefore, we AFFIRMthe decision of
the district court.

AFFI RMVED.
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